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LABOUR RELATIONS REFORM BILL 2002 
Referral to Standing Committee on Legislation 

Resumed from an earlier stage of the sitting.  

HON MURRAY CRIDDLE (Agricultural) [2.36 pm]:  I agree with the motion moved by the Leader of the 
Opposition, Hon Norman Moore, that the Labour Relations Reform Bill 2002 be discharged and the Bill be 
referred to the Standing Committee on Legislation for report by 5 November.  A number of things concern me 
about this Bill, not least of which is the enormous number of amendments on the Notice Paper.  Some of the 
explanatory notes that have been made available do not cover the issues thoroughly enough, leading to some 
misunderstanding of the debate.  Some of the mechanics within the Bill are, to say the least, doubtful.  I do not 
intend to go on at length.  Committees have dealt with other Bills successfully and brought them back to the 
House in an acceptable manner.  Hon Derrick Tomlinson outlined the input that can come into the debate in the 
committee, and the value of that debate and consultation.  I urge the House to support the motion.  

HON DEE MARGETTS (Agricultural) [2.38 pm]:  I will speak very briefly to this motion.  I will put into 
context the remarks I made the other evening.  Those remarks were interjected on strongly because I assume that 
the Opposition did not want to hear them.  I have made two attempts to provide a mechanism to enable the Bill 
to be seen by a committee.  The first was before the legislation came to this Chamber.  It would have enabled a 
discussion on the broad policy of the Bill as well as the Bill itself.  That attempt came to nothing because, apart 
from anything else, the Leader of the Opposition said he did not like the idea of a Bill going to a committee 
before it reached the Chamber.  He is entitled to that view.  However, in effect, the Bill would have been tabled 
as a paper.  That would have given us a lot of scope and time to examine it in detail.  I mentioned the other night 
that I had attempted to enable a one-month review of the Bill, which would have reported back today as it 
happens.  I received no positive response from either side of the House on that matter.  The other night members 
from One Nation said that my suggestion of a review was news to them.  It was not a secret in any way.  A 
number of people from the business community contacted me and were keen to see some limited debate on it.  
They knew that we sought some certainty about when it would be passed and that the offer was to report by 16 
May.  Many people who contacted me thought it was a good idea.  In contrast to any secrecy, Hon Paddy Embry 
may recall that I mentioned it in some detail during my presentation in Albany.  It was not a secret or something 
I deliberately failed to mention to One Nation members.  I did not negotiate with One Nation because it did not 
get past first base with the Leader of the Opposition.  The Government was not keen on an inquiry.  

I made it clear that our offer of support for an inquiry was to be of a timely nature.  If the second reading debate 
had been concluded in a timely manner, that would have allowed sufficient time to prepare for the Committee 
debate, in which case, a reasonable, dispassionate assessment could have been made of the legislation.  I do not 
believe this motion is reasonable.  Many people believe it would be unreasonable to delay changes to industrial 
relations until the end of this year.  It would be unfair and unreasonable to leave both business and the average 
worker in Western Australia not knowing what is happening for that long.  The Greens therefore will not support 
the motion. 

HON JOHN FISCHER (Mining and Pastoral) [2.42 pm]:  One Nation supports the motion for the Bill to be 
referred to a committee.  At the conclusion of my speech on the second reading debate, I suggested that the Bill 
be referred to a committee.  We are very concerned about the lack of consultation with both employers and 
employees in small business, particularly in rural and regional areas.  A letter that I received from one of the 
small business organisations reads - 

Firstly, can we say that the period given to make comments on such a substantial and far reaching piece 
of proposed legislation is entirely inadequate.  It appears that the consultation period is just to allow the 
Government to claim they have consulted with business.  Any claim of such consultation is baseless as, 
in the main, small business is not even aware of the full consequences of the draft Bill and is in no 
position to develop models of how it will apply to their individual business operations. 

The fact that the draft Bill has not been widely circulated by the government demonstrates that they are 
not really interested in the views of small business. 

One Nation considers that the lack of consultation has severely disadvantaged the drawing up of this legislation.  
Workers have been intimidated and small business has been insulted by the proposals.  Despite the theory that 
this legislation will improve industrial relations in this State, my colleague, Hon Frank Hough, was right when 
he said that the philosophy behind the Bill is so far to the left it is probably a reaction to the previous workplace 
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agreements.  If the Bill is scrutinised by a committee, some of these problems might be resolved to the benefit of 
small business operators in this State.  One Nation supports the motion. 

Question put and a division taken with the following result - 

Ayes (16) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Barbara Scott 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

Noes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Question thus negatived.  

Committee 

Resumed from 15 May.  The Chairman of Committees (Hon George Cash) in the Chair; Hon N.D. Griffiths 
(Minister for Racing and Gaming) in charge of the Bill. 

Clause 4 - Part VID inserted - 

Progress was reported after the clause had been partly considered.  

Hon DEE MARGETTS:  Proposed amendment 113/4 relates to the attempted striking out of the ability to offer 
EEAs to parties who are under 18 years of age, which we dealt with in a previous vote.  As the previous 
amendment was unsuccessful, and a number of other amendments on the Notice Paper are consequential because 
they all relate to what are, in effect, attempts to provide some protection to people who are younger than 18, I 
will not be moving those consequential amendments.  Instead, I would like to move on to my proposed 
amendment 114/4. 

The CHAIRMAN:  To set the record straight, Hon Dee Margetts will not be moving amendment No 113/4 and 
we now move to proposed amendment 114/4.   

Hon DEE MARGETTS:  This has a similar theme to the situation with collective bargaining that I mentioned 
before.  From the point of view of the Greens (WA), although an enterprise order is in some ways imposed on 
the parties, it is part of the process of negotiating collective agreements and it should be considered in the same 
way as EEAs.  If we leave an enterprise order out of that process, it might encourage those people who are 
recalcitrant in negotiating a collective bargain to then do other things.  I mentioned the potential to push 
individual contracts while that enterprise order was in force.  From our point of view, it is an artificial distinction 
to separate enterprise orders from agreements; therefore, for the purpose of giving collective bargaining primacy, 
as was stated as the object of the Bill, I ask the Chamber to support my amendment.  I move - 

Page 8, line 17 - To insert after “agreement” the words “or enterprise order”.  

Hon N.D. GRIFFITHS:  The Government opposes what Hon Dee Margetts seeks to do.  There is a distinction 
between an industrial agreement and an enterprise order.  An industrial agreement involves agreement between 
the parties, whereas an order is an arbitrated process.  Therefore, it is inappropriate to agree with the amendment.   

Hon DEE MARGETTS:  Certainly, the arbitrated process is arrived at after attempts have been made to reach 
agreement, and the process has gone a long way towards that, so it cannot occur without the parties being 
involved; although, I suppose it is possible that one party does not want to be involved at all.  It is important that 
we do not reward those people who have been recalcitrant, and who may wish to sabotage that process, by giving 
that outcome less value and more ability to be turned over by enabling that process to come to fruition in the first 
place.  

Amendment put and negatived.  
Hon RAY HALLIGAN:  Clause 4 is quite long, and in dealing with some of the amendments we went beyond 
some of the proposed sections that I would like to have spoken on.  Proposed section 97UB(1) states - 
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An EEA may deal with rights and obligations that are to take effect after the termination of employment 
between the persons who, before the termination, were the employer and the employee.  

Could the minister give some examples of what is intended by this proposed subsection?  

Hon N.D. GRIFFITHS:  Rights and obligations that are relevant after the termination of employment can 
commonly include the return of property - often an employer’s property - matters to do with restraint of trade 
and confidentiality.  

Hon BILL STRETCH:  I asked a couple of questions the other day about percentages and numbers.  I researched 
further into the relevant period for the figures that the minister supplied.  It seemed on further study that they 
related to the time that the new Government was reviewing, cutting and changing the nature of public service 
contracts etc.  In other words, it was in the last six months of Labor’s first year in government.  In order to get a 
fair picture of what was happening previously, I ask the minister to supply or table as quickly as possible the 
equivalent numbers or percentages for the four preceding six-monthly periods.  According to the minister’s 
speech, the figures came from the statistical report of the department, so they should be fairly easily available.  
Can the minister table figures for those six periods - five, if the minister discounts the period in which the 
election was held?  The significant periods are the four before the period that the minister quoted.  I would 
appreciate any later figures, but I do not expect to receive them. 

Hon N.D. GRIFFITHS:  I will seek that information from the department with a view to tabling as much 
information as I can so that Hon Bill Stretch and other members are as fully informed as they can be. 

Hon PADDY EMBRY:  I am sure that if I am not dealing with the appropriate part I will be told.  I am having a 
little difficulty finding my way through the Bill.  Under proposed section 97UB(1), I understand that if an 
employer-employee agreement is signed, the employee at a later stage may opt to change.  If that is correct, will 
the employer have the right to terminate the employment?  In other words, the job may have been available for 
the employee under an EEA, but should the employee exercise the right to change, will the employer have the 
right to terminate? 

Hon N.D. GRIFFITHS:  An EEA is binding on the parties.  Of course, we are not dealing with slaves or serfs, as 
somebody can leave somebody else’s employment.  In answer to the first question, no; the second question, not 
applicable. 

Hon DERRICK TOMLINSON:  I would like some clarification of proposed section 97UD on page 7 of the Bill, 
which deals with the making of an EEA by a person with a mental disability.  Proposed subsection (1) states - 

An EEA may be made for a represented person as an employee by the person’s representative. 

On the one hand, the title refers to the making of an EEA by a person with a mental disability.  On the other 
hand, the text of the Bill refers to making an EEA for a person with what is described in the provision as a 
mental disability by the person’s representative.  I assume that by the use of the words “mental disability”, the 
intention is to refer to persons with intellectual disabilities.  Mental disability and intellectual disability are two 
different entities.  However, they are quite often interchanged in common usage. 

When a person assumes authority for another person who suffers an intellectual disability, the usual course of 
action is for the person who is assuming the authority to be granted the authority by such things as an enduring 
power of attorney.  In proposed section 97UD(1), (2) and (3), there is no explanation of how the person’s 
representative assumes the authority to act for the represented person - the person with the intellectual disability - 
nor is there any indication of a requirement of will on the part of the person with an intellectual disability.  The 
assumption seems to be that because a person has an intellectual disability, he will be placed in a box, and his 
independent choice will be removed and given to a representative.  Elsewhere in the Bill, “representative” is 
taken to mean a union person.  I do not believe that is necessarily the case.  However, if it is the case that a union 
representative may assume authority on behalf of a person with an intellectual disability, at what level of 
intellectual disability and by what authority would that be done, other than that this Bill says it may be done?  
Furthermore, what is there to protect the interests, other than the referral to the Western Australian Industrial 
Relations Commission?  Is the Western Australian Industrial Relations Commission empowered?  Does it have 
the authority and the expertise to make judgments about the independent will or the independent capacity of a 
person with an intellectual disability? 

Many people with intellectual disabilities have discriminatory power to understand the difference between right 
and wrong and to understand that which is to their advantage or benefit.  Those who are so severely intellectually 
handicapped that they are incapable of making those sorts of judgments are probably unemployable anyway. 

Hon Sue Ellery:  No. 
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Hon DERRICK TOMLINSON:  Not necessarily so, I know, because many of them would be in protected 
workshops or in other forms of employment.  However, even in that situation, the interests of those persons must 
be protected by more than a provision in this Bill that states that somebody may enter into an EEA for them.  
Which provisions protect the interests of intellectually handicapped persons? 

Hon N.D. GRIFFITHS:  What Hon Derrick Tomlinson has commented on has relevance to the amendment on 
the supplementary notice paper that is foreshadowed to be moved by Hon Murray Criddle.  I refer the member to 
page 44 and the following pages of the Bill.  They deal with division 9, EEAs for persons with mental 
disabilities.  In there is contained a definition of mental disability - an inclusive, not exclusive, definition, but it 
is wider than an intellectual disability.  It can include other categories.  The relationship with the Guardianship 
and Administration Act is then set out.  The person who makes the decision is the Registrar of the Western 
Australian Industrial Relations Commission.  He is obliged to seek information from the Guardianship and 
Administration Board, and the board is obliged to give certain information that is set out in proposed section 
97WU, when that is applicable.  Proposed sections 97WV and 97WW set out who will make the application and 
the requirements for the application.  Proposed section 97WY sets out who can be approved.  In that context, 
there are three categories, but the proposed paragraph (c) category is not known at this stage because it is a class 
of persons prescribed by the regulations.  

If and when those regulations emerge, Hon Ray Halligan will give them appropriate scrutiny on our behalf.  We 
may be debating them at some stage.  Proposed section 97WZ deals with the approval process.  As the 
Committee moves through this division members will note that there is an appellate process.  The registrar of the 
commission does the job.  The procedures and the relationship with the Guardianship and Administration Board 
are set out in proposed division 9, which starts at page 44 of the Bill and goes through to page 51.  It then goes 
on to deal with other matters in connection with the issue of representatives.  EEAs are considered by the 
Government to be an appropriate choice for people to make.  It is a policy of the Government - after 
consultation - that people with disabilities who wish to be employed should have the benefits of EEAs if that is 
thought appropriate. 

Hon ROBYN McSWEENEY:  Proposed section 97UD is titled “Making of EEA by person with a mental 
disability”.  We have an employment agency at home that employs people with mental disabilities.  I was asked 
a question the other day by the mother of a young man who works four hours a day and is paid $5 an hour.  The 
parents are happy with that and he is happy with that.  Sometimes, he cannot work for four hours as he gets 
headaches and has to go home.  Does the Government call that exploitation or will the Government allow that 
sort of arrangement to continue?  Will people with mental disabilities who are useful to the community still be 
able to be employed for $5 an hour or will they have to be paid a different rate?  It is a worry for parents who 
have children with mental disabilities.  They are very pleased that their children are in the community with 
worthwhile occupation. 

Hon N.D. GRIFFITHS:  I thank the member for the question.  The starting point for the answer is on page 5 of 
the Bill, at which are definitions of the supported wage provisions and the supported wage system.  
Arrangements for employees of the kind mentioned by the member are different from arrangements for 
employees in general.  Supported wage provisions - 

means provisions that enable an employer to pay an employee with a disability a wage that is related to 
the employee’s productive capacity; 

Reference is made to the supported wage system on page 33 of the Bill at the heading for proposed subdivision 
2 - Principles to be followed in application of no-disadvantage test. 

Proposed section 97VV has particular provision for cases when the supported wage system applies.  It states - 

An EEA does not disadvantage an employee in relation to his or her employment by reason only of a 
reduction of the employee’s wages if - 

(a) the employee is eligible for the Supported Wage System; and 

(b) the EEA provides for the payment of wages to the employee at a rate that is not less 
than the rate set in accordance with that System for persons of a class that includes the 
employee. 

The supported wage system is a commonwealth system.  It is likely - although not necessarily so - that the 
person mentioned by the member will come under that category. 

Hon PADDY EMBRY:  The minister referred to page 44 of the Bill.  Proposed section 97WR contains 
definitions.  I do not see a category that would cover a person with attention deficit disorder.  It is not an 
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intellectual disability, nor is it a psychiatric condition, an acquired brain injury or dementia.  Has that category 
been catered for? 

Hon N.D. GRIFFITHS:  This division deals with mental disability.  If a person’s medical condition, either 
physical or mental, does not fit into those categories, then that is the position. 

Hon DERRICK TOMLINSON:  I thank the minister for drawing our attention to proposed division 9.  It is a 
very important division.  He was very thorough in his reference.  I take it from the definition of mental disability 
- including the four categories shown - that the assumption is that someone who has a so-called mental disability 
has some degree of impairment of reasoning.  I listened with interest to the question about a person with 
attention deficit disorder or attention deficit hyperactivity disorder.  Both conditions are best treated by 
psychiatrists.  Some people categorise them as behavioural problems to be treated by paediatricians.  Most 
paediatricians simply dose affected children with Ritalin or dexamphetamine.  Some of the smart children sell 
the dexamphetamine at $5 a hit in the playground.  I hope that one day only registered psychiatrists will be able 
to prescribe Ritalin and dexamphetamine for people diagnosed with ADHD.   

The minister said in reply to Hon Paddy Embry that if a person has a disorder that does not fit within the 
categories described in paragraphs (a), (b), (c) or (d), this proposed section does not apply.  What about a person 
who has, for example, cerebral palsy?  A person with cerebral palsy is not necessarily intellectually disabled.  
The person may be of normal or superior intelligence.  Cerebral palsy does not necessarily have an attendant 
mental disability.  However, the cerebral palsy may be such that the person cannot speak clearly and has a 
communication disability. 

Hon N.D. Griffiths interjected. 

Hon DERRICK TOMLINSON:  Yes; the intention is there, inside the person’s head, as the minister tapped his 
skull to indicate.  There are numerous examples of people whose condition does not fall within the category of 
mental disability and who are employable, perhaps only in a protected or sheltered situation, and perhaps only as 
a supplement to their disability pension.  Nevertheless, they are still making a meaningful contribution to the 
community and their own economic welfare.  Employment is most important to the wellbeing of disabled 
persons.  If there is no provision for people who do not fit the reasoning impairment assumption in those four 
categories described as mental disability, what provision is there for people who have a physical impairment that 
limits their participation in negotiations for an EEA?   

Hon N.D. GRIFFITHS:  This proposed section is not dealing with physical impairment.  The origin of this 
proposed section goes back to the longstanding rule of common law that deals with the capacity to contract.  We 
are dealing here with a mental capacity to contract.  Members may recall that there were categories of persons 
who could not contract fully, including married women, lunatics and the like.  That is the origin. 

Hon Paddy Embry:  They should not be grouped together, minister! 

Hon N.D. GRIFFITHS:  Well, there we are!  This proposed section is not about a person with cerebral palsy.  It 
is about a person who does not have the capacity to contract.  The Bill sets out the processes that are to be 
followed.  Whether or not a particular condition falls into the categories in this definition is a question of 
judgment.  It does not necessarily follow that a person with ADD or ADHD will fall under this definition.  It is 
not appropriate for me to give advice about whether particular conditions are medical or psychiatric.  To do that, 
I would need to have a battery of psychiatrists in here, and I do not have that. 

Hon DERRICK TOMLINSON:  I wanted the minister to make clear what was implied in his answer, and he 
confirmed my assumption that the defining characteristic of mental disability is some impairment of reasoning; 
or, to use the common law term used by the minister, the ability to contract.  Persons with an impairment that 
may be a physical disability rather than an intellectual disability - or, to use the term in the Bill, a mental 
disability - are excluded.  I accept that division 9 applies to EEAs for persons with mental disabilities.  Is there a 
provision within the Bill to protect persons with disabilities other than mental disabilities who may have a right 
to enter into an EEA but because of their impairment, of whatever kind, there is a restriction on their capacity to 
enter into negotiations about an EEA?   

Hon Sue Ellery:  They can have a bargaining agent.  

Hon DERRICK TOMLINSON:  That is good.   

Hon N.D. GRIFFITHS:  As I said to Hon Robyn McSweeney, the supported wage system can apply to people 
who suffer a physical impairment - not necessarily, of course, but these are judgments that people make.  That is 
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covered in proposed section 97VV at page 33.  With regard to the concern about whether a person’s condition 
falls within the definition of “mental disability”, the safeguards can be found in proposed section 97WW(3).   

Hon Derrick Tomlinson:  That has been amended. 

Hon N.D. GRIFFITHS:  That is right.   

Hon BRUCE DONALDSON:  We have talked about people with a mental disability or, in the case of paragraph 
(c), an acquired brain injury, and we have talked about an order under the Guardianship and Administration Act 
for the appointment of plenary guardians or limited guardians.  Does the Bill capture people who are appointed 
by a Supreme Court order under the Mental Health Act to manage another person’s affairs?  The reason I know 
so much about this matter is that my eldest son has an acquired brain injury, and I manage his affairs under a 
Supreme Court order.  If my son tried to enter into an employer-employee agreement, would I be the appointed 
person to act on his behalf, because it is different from an order under the Guardianship and Administration Act? 

Hon Derrick Tomlinson:  He might enter into an agreement against your will.   

Hon BRUCE DONALDSON:  Yes.  I thank Hon Derrick Tomlinson.  Could he enter into an agreement against 
my will?   

Hon N.D. GRIFFITHS:  Under proposed section 97WY, in the absence of anything else, there would be no 
difficulty for someone in the position that the member has outlined being approved to become that person’s 
representative; so that would deal with that person’s capacity to enter into an EEA.  I am not in a position to 
answer with regard to the Mental Health Act.  I do not have the Mental Health Act in front of me and do not 
know the provisions to which the member is referring.  

Hon BRUCE DONALDSON:  Is the minister saying that proposed section 97WY(1)(b) gives approval to a close 
associate of a person with a mental disability who has reached 18 years of age to act as a representative?  Is that 
what the minister is referring to? 

Hon N.D. Griffiths:  Yes. 

Hon BRUCE DONALDSON:  In this case, would a person be covered irrespective of the - 

Hon N.D. Griffiths:  It gives people the capacity to apply to become a representative if they want to, but they do 
not have to.  The person concerned may not wish to have an employer-employee agreement. 

Hon BRUCE DONALDSON:  Under the Mental Health Act, the Supreme Court has ruled that the few people in 
Western Australia who manage the affairs of disabled people can do so.  Could I legally represent my son and be 
an authorised representative on any EEA?  

Hon N.D. GRIFFITHS:  I will refer to the member because he referred to himself.  Nobody is appointed as a 
representative without making an application, and the person must be approved.  The member described himself 
in a situation that falls squarely within proposed section 97WY.  This proposed section is not meant to interfere 
with what the Supreme Court has empowered a person to do; it relates to employment and the opportunity to 
enter into an EEA if that is what a person wishes to do.  When I use the word “capacity”, I mean simply that.  
This Bill does not direct the person who has the duty to manage somebody’s affairs to enter into an EEA.  
However, it gives people the capacity in those circumstances to be approved as a representative.  It would be 
wrong if it were otherwise.  

Hon FRANK HOUGH:  I will revisit 97UV(1), which Hon Paddy Embry referred to a few moments ago.  
Perhaps the member and I misinterpreted what the minister said.  If an employee had previously signed an EEA 
with an employer but decided to change to an enterprise bargaining agreement or an award because the 
circumstances of his employment had changed, would he have to resign?  If the employer did not wish to change 
the agreement, could the employer fire the employee?  

Hon N.D. GRIFFITHS:  My answer to Hon Paddy Embry stands.  A registered EEA is binding on both parties; it 
is an agreement and neither of them can walk away from it.  

Hon FRANK HOUGH:  The EEA might be a three-year agreement.  During that time, the employee might 
decide to leave the business.  I imagine that he could leave at any given time.  That would mean that the 
employee would have to resign if he was not happy with the EEA he signed.  I understand what the minister 
said; however, because of changes in the workplaces and the circumstances of employment, the employee might 
not be happy working under that EEA.  A person who buys a motorcar or a house might suffer from what is 
called buyers’ remorse.  Is there a time in which the employment agreement can be changed?  The employer 
might not be happy, which is possible - 50 per cent of contracts result in buyers’ remorse; I know that because of 
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the type of business in which I have been involved.  Am I right in saying that the employee cannot change his 
workplace agreement?  If that is the case, must the employee resign and then reapply for the job?  That would 
mean that the employer might or might not re-employ him.  

Hon N.D. GRIFFITHS:  As I understand it, the member has posed a scenario whereby an employer and 
employee have signed an EEA, but the employee no longer likes it and wants it changed.  It is always open to the 
employee to seek a new agreement with the employer.  If he does that but he cannot get what he wants, the 
employee has a choice.  We are not imposing serfdom or slavery.  It is always open to an employee to say that he 
is not satisfied with the conditions of his employment and he can leave.  That is what choice is all about.  

Hon MURRAY CRIDDLE:  I refer to the explanatory memorandum that relates to proposed section 97UD.  The 
third page of the explanatory notes state -  

Employers must provide prospective and existing employees with detailed information before making 
an EEA, including a copy of any relevant award (or approved summary thereof) -  

What is that?   

and an information statement prepared by the Registrar of the Commission.   

How does the employer get that so that he can hand it to the employee?  The memorandum further states - 

The information must be provided to new employees at least 5 days before . . .   

That is subject to an amendment that I will move.  How does that information become available, and will it be 
readily available?  It gets back to the issue of education and making sure that people know where they stand, 
otherwise they will break the law.   

Hon N.D. GRIFFITHS:  I am advised that an information statement will be prepared by the commission and 
awards are matters for the public record.  

Hon MURRAY CRIDDLE:  If that is the case and an information statement becomes available and people know 
they can hand them on, what is the penalty for that besides not being able to register the agreement?  

Hon N.D. GRIFFITHS:  That is the penalty.  Why would people go through the process if they were not going to 
register the agreement?  People are encouraged to go through a process to get to an outcome.  If they turn it into 
a farce, they will not get what they presumably wanted in the first place.  

Hon MURRAY CRIDDLE:  The explanatory note says - 

 . . . must provide prospective and existing . . .  

Is it true that there is no penalty if the employee is an existing one?  Is an existing employee a registered 
employee at that stage? 

Hon N.D. GRIFFITHS:  An employer can enter into an employer-employee agreement with an existing 
employee. 

Hon Murray Criddle:  Is he going to deregister or register the agreement? 

Hon N.D. GRIFFITHS:  No.  The proposition is that that the employer and employee want to enter into an EEA 
but they have not gone through the process.  Therefore, the EEA will not be registered.  That does not mean that 
employment ceases.  People who are employed now will continue to be employed, with some of them entering 
into EEAs.  However, the fact that people enter into EEAs does not mean that their employment will cease.  It is 
a separate matter entirely. 

Hon MURRAY CRIDDLE:  I understand that.  The point I am trying to make is that if an agreement exists but is 
not registered, which seems to be the information that is in front of us, there is no penalty.  Does the show just go 
on?  The minister is saying that the agreement must be registered and the information must be handed on.  

Hon N.D. GRIFFITHS:  Yes, if the agreement is to be registered.  

Hon RAY HALLIGAN:  When we discussed proposed section 97UD we spoke about mental disabilities and the 
like.  What happens to an employer who takes on someone with a mental disability?  We have already been told 
that there are degrees of mental disability.  Could an employer end up in a difficult situation if he takes on such a 
person, and the EEA is signed and registered?  The registrar will not know about the capacity of the employee 
unless there is a provision in the Bill that deals with this matter.  What would happen to the employer if 
someone, at some stage, found that that employee did not have the legal capacity to sign an agreement?  Are any 
penalties likely to be imposed on the employer? 
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Hon N.D. GRIFFITHS:  We are discussing a situation in which an employer finds that he has employed 
someone with a mental disability under an EEA but he was not aware of the disability at the time.  I cannot 
envisage anything happening to the employer. 

Hon RAY HALLIGAN:  I was thinking of the situation to which Hon Bruce Donaldson referred in which 
someone else might know of the mental capacity of the employee and bring it to the attention of the employer at 
a later stage.  That person may wish to take the matter further and suggest that the employer was taking 
advantage of the employee in some way, shape or form.  Is there a penalty in the Bill for that? 

Hon N.D. Griffiths:  No.  

Hon RAY HALLIGAN:  I refer to proposed section 97UC, which deals with other provisions about making an 
EEA.  Subclause (3) states - 

The matters that may be dealt with in EEAs made with certain categories of employees are subject to 
the restrictions in . . .  

It then refers to the Public Sector Management Act and the Port Authorities Act.  What in particular was being 
considered when that provision was included in the Bill? 

Hon N.D. GRIFFITHS:  Proposed subsection (3) prevents any overlap in the employment arrangements. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 10525.] 

Sitting suspended from 3.45 to 4.00 pm 
 


